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Court of Appeals of the District of Columbia 


No. 6050. I 

District of Columbia, a Municipal Corporation, Appellant, 

vs. 

North-Eastern Construction Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 78609. 

North-Eastern Construction Company, a Corporation, 

Plaint iff, | 

vs. 

i 

District of Columbia, a Municipal Corporation, 1 !Defendant. 

I 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, ih said Dis¬ 
trict, at the times hereinafter mentioned, the following- 
papers were filed and proceedings had in the abcjve-entitled 
cause, to wit: 

1 Amended Declaration . 

Filed December 4, 1930. 

In the Supreme Court of the District of Colombia. 

Law. No. 78609. 

North-Eastern Construction Company, a 

Plaintiff, 

vs. I 

District of Columbia, a Municipal Coryioration, Defendant. 

The North-Eastern Construction Company, a body cor¬ 
porate, organized and existing under the laws of the State 

1—6050a ! 
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of New York, plaintiff, by its attorney, Roger O’Donnell, 
sues the District of Columbia, a municipal corporation, for 
that, whereas heretofore, to wit, on the 8th day of August, 
1928, the Municipal Architect of the District of Columbia 
advertised for proposals for the erection of a twenty-four 
room building to be knowm as the 4 ‘John Quincy Adams 
School,” Washington, District of Columbia, such proposals 
to be opened thereafter, as per specifications then and 
there promulgated and issued for the use and guidance of 
intending bidders; that the plaintiff secured a set of said 
specifications and prepared to submit a proposal pursuant 
thereto; that the said specifications included, among other 
things, the following provision, namely: 

”25. Cement .— r All cement to be used in the work, unless 
otherwise herein described, shall be Portland cement, fur¬ 
nished to the contractor by the District of Columbia at its 
property yard (located at 14th and D Sts., S. W.). 

Cement will be furnished in sacks at the rate of $2.75 per 
barrel net. 

Sacks will be charged for at the rate of 11^ each and for 
those returned to the District of Columbia in good condition 
and carefully bundled, refund will be made at the same 
rate.” 

And thereafter, to wit, on the 29th day of August, 1928, 
previous to the submission of any proposal by the plaintiff, 
its agent, W. McT. Wolfe, called upon the Municipal 
2 Architect of the District of Columbia and inquired 
as to the meaning and intent of the quoted provision 
aforesaid, and thereupon one F. H. Briganti, Associate 
Engineer in the office of the said Municipal Architect, and 
an agent of the defendant, informed the plaintiff’s agent 
aforesaid that the said quoted provision contemplated a 
charge by the District of Columbia for cement at the price 
of $2.75 per barrel, with a rebate of eleven (11) cents for 
each sack returned to the District of Columbia in an ac¬ 
ceptable condition, thus making the price of cement $2.31 
per barrel of four sacks, provided said sacks were so re¬ 
turned and accepted by the District of Columbia. 

And thereupon the plaintiff, acting upon and pursuant 
to the official ruling aforesaid, submitted its proposal for 
the entire school building aforesaid at a price of $460,- 
037.00, which included an estimated quantity of, to wit, 8800 
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said price of 
(5) cents per 


barrels of cement (four sacks per barrel) at 
$2.31 per barrel, plus an estimated loss of five 
barrel for sacks lost or injured and therefore not return¬ 
able; and the plaintiff avers that the said proposal was ac¬ 
cepted for, and on behalf of, the defendant. 

And thereafter, to wit, on the 5th day of September, 1928, 
one V. P. Drugan, an agent of the plaintiff, galled at the 
office of the Municipal Architect aforesaid, <jmd was in¬ 
formed by one Charles Gregg, Engineer in said office, and 
an agent of the defendant, that the charge of $‘4.75 per bar- 
el for cement aforesaid would be subject to ^ refund of 
eleven (11) cents per sack returned to and accepted by the 
District of Columbia. 

And thereafter, to wit, on the 12th day of September, 
1928, the plaintiff addressed a letter to A. L. tlarris, Mu¬ 
nicipal Architect of the District of Columbia and requested 
a formal confirmation of the aforesaid decisions of F. H. 

Briganti and Charles Gregg, respectively; but such 
3 confirmation was refused in an official letter dated, 
to wit, September 13, 1928, and signed by G. B. Jur- 
den. Assistant Municipal Architect of the Distj 
1 umbi a. 


rict of Co- 


, the plain¬ 
ly Harris, 


And thereafter, to wit, on September 15, 1928 
tiff addressed a further letter to the said A. 

Municipal Architect of the District of Columbia, request¬ 
ing permission to procure cement in the op^n market, 
wherein it could be purchased at a price of $2.1’0 per bar¬ 
rel, subject to rebate of forty (40) cents for four sacks, or 
a price per barrel of $2.30; 

And thereafter, to wit, on the 19th day of September, 
1928, the plaintiff and defendant entered into a $ealed con¬ 
tract, including as a part thereof the specifications afore¬ 
said, which said contract the plaintiff shows to 
now here, for the construction and completion of 
building aforesaid for an aggregate consideration of 
$460,037.00; and the plaintiff avers that the saijl contract 
was upon its part executed and completed in all its parts, 
but that the same has been breached by the defendant by 
refusal to pay for, to wit, 33,088 cement sacks, in good con¬ 
dition, carefully bundled and returned to and accepted by 
the defendant, of the value of $3,639.68, as hereinafter 
alleged. 


the Court 
the school 
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And thereafter, to wit, on the 11th day of October, 1928, 
the plaint iff received from G. B. Jurden, Assistant Munici¬ 
pal Architect of the District of Columbia, a letter refusing 
the request made by the plaintiff on the 15th day of Septem¬ 
ber, 1928, and hereinbefore mentioned and alleged. 

And thereupon, to wit, on the 12th day of October, 1928, 
the plaintiff addressed and forwarded to said A. L. Harris, 
by registered mail, due and proper protest against 
4 the rulings hereinbefore specified, reserving all 
rights to claim reimbursement for the excess charge 
for cement bags that might be returned to and received by 
the defendant. 

And thereafter, to wit, on the 13th day of December, 
1929, by a letter addressed to one William B. Ladue in his 
official capacity as then Engineer Commissioner of the Dis¬ 
trict of Columbia, the plaintiff made formal demand for 
reimbursement for cement sacks returned to and received 
bv the District of Columbia under the contract aforesaid; 
which said demand was formally rejected and reimburse¬ 
ment refused. 

And the plaintiff avers that there were carefully bundled 
and returned to, and received by, the District of Columbia, 
a total of, to wit, 33,088 cement sacks in good condition of 
the value of eleven cents each as fixed by said contract, and 
that payment, rebate or refund for said returned sacks, in 
accordance with said contract and at the price fixed therein, 
has not been made to or received by the plaintiff, either in 
whole or in part. 

And the plaintiff further avers that demand upon the 
defendant for payment of said sunw» has been made and 
refused. 


Wherefore, the plaintiff brings suit and claims $3,639.68 
with interest thereon from the 13th day of December, 1929, 
together with the costs of this suit. 

C 1 

II. The plaintiff further sues the defendant for that, 
whereas, heretofore, to wit, between the 29th day of August, 
1928, and the 13th day of December, 1929, the plaintiff was 
possessed of a large number, to wit, 33,088 cement sacks, of 
the value of, to wit, eleven cents each, as its own property 
and that between said dates the plaintiff delivered to the 
defendant and the defendant received said cement sacks, 
and that by reason of such delivery to and receipt 
5 by the defendant, the plaintiff became and was en¬ 
titled to receive in payment therefor the sum of 
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$3,639.68; yet the defendant has not paid said sum nor any 
part thereof, but to do so has refused and still refuses. 

Wherefore the plaintiff brings suit and claims $3,639.68 
with interest thereon from the 13th of December, 1929, to¬ 
gether with the costs of this suit. 

ROGER O’DONNELL, 
Attorney for the Plaintiff. 

December 4, 1930. 

i 

Receipt of copy of above declaration is hereby acknowl¬ 
edged. 

THOMAS F. CAMElRON, 

Asst. Corporation Counsel. 

Motion for Leave to Amend Declaration. 


Filed March 16, 1933. 


Now comes the plaintiff, North-Eastern (j 


"onstruction 


Company, by its attorneys, and moves the court for leave 
to amend the declaration hereinbefore filed in this cause 
by adding and appending thereto two additional counts, in 
words and figures as shown by said counts appended hereto 
and made a part hereof. j 

ROGER O’DONNELL. 
THOS. W. O’BRIEN. 

I consent. 

ELWOOD H. SEAL. 

Asst. Corp. Counsel, D. of C. 

Let the amendment to declaration be filed. 

JESSE C. 4 DKINS. 

Mar. 16, 1933. 


Amendment to Declaration by Addition 

3 and 4. 


of Counts 


Count 3. 

The plaintiff further sues the defendant for thit whereas, 
heretofore, to wit, on the 19th day of Februaryi 1930, the 
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defendant, in connection with the settlement of the contract 
entered into by and between the plaintiff and defendant on, 
to wit, the 19th day of September, 1928, as in the first count 
of plaintiff 's declaration heretofore mentioned and alleged, 
which is specifically incorporated herein and made a part 
hereof, charged against the plaintiff the sum of $24,334.75, 
in payment for 8849 barrels of cement, furnished by the de¬ 
fendant to the plaintiff, which charge included a charge for 
all cement sacks furnished by the defendant to the plain¬ 
tiff, at the rate of lib per sack; that, whereas, in said set¬ 
tlement of the contract, the defendant wrongfully charged 
against the plaintiff the sum of $253.88 on account of 2,308 
cement sacks not returned to the defendant by the plaintiff; 
and the plaintiff further avers that demand upon the de¬ 
fendant for payment of said sum has been made and 
refused. 

Wherefore plaintiff brings this suit and claims $253.88, 
with interest thereon from the 19 day of Februarv, 1930. 

Count 4. 

9 

The total amount claimed in this declaration is $3,893.56, 
with interest from Dec. 13, 1929 on $3,639.68 and interest 
from Feb. 19, 1930, on $253.88. 

ROGER O’DONNELL, 
i THOS. W. O’BRIEN, 

Attorneys for the Plaintiff . 

7 Plea . 

Filed February 12, 1932. 

******* 

Comes now the defendant, District of Columbia, by its 
attorneys, and for a plea to the first count of the amended 
declaration filed in the above entitled cause, denies that 
on the 8th day bf August, 1928, or at any other time, the 
Municipal Architect of the District of Columbia advertised 
for proposals for the erection of a twenty-four room build¬ 
ing to be known as the 4 ‘John Quincy Adams School”, but 
says that on, to wit, the date aforesaid the District of Co¬ 
lumbia advertised for proposals for the erection of said 
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school. The defendant admits that certain (Specifications 
were prepared, which Specifications included, among other 
things, the following provision: j 

I 

“25. Cement.—The cement to be used in the work, un¬ 
less otherwise herein described, shall be Portland cement, 
furnished to the contractor bv the District of Columbia at 
its property yard (located at 14th and D Str|eets, S. W.). 

“Cement will be furnished in sacks at the |rate of $2.75 
per barrel net. j 

“Sacks will be charged for at the rate of j eleven cents 
each and for those returned to the District pf Columbia 
in good condition and carefully bundled refund will be 
made at the same rate.” 1 

i 

i 

The defendant says that appended to the Specifications 
were certain “Instructions to Bidders”—all of which were 
a part of said Specifications, and that among said “In¬ 
structions to Bidders” appeared the following] 


“19. Interpretation.—Any doubt as to the meaning of 
the drawings and specifications will be explained by the 
Engineer Commissioner, who shall have the right to cor¬ 
rect anv errors or omissions in them when sluch correc- 
* 

tion is necessary for the proper fulfillment of their inten¬ 
tion. Whenever the word ‘ Commissioners ’ is u&ed in these 
specifications it is understood to designate tlie Commis¬ 
sioners of the District of Columbia. Whenever the word 
‘Engineer’ is used it is understood to designate the Engi¬ 
neer Commissioner of the District of Columbia, or, in his 
absence his duly appointed assistant, the Municipal Ar¬ 
chitect and inspectors representing him, limped by the 
special duties intrusted to them as elsewhejre defined 
herein. 

8 “The drawings and specifications are intended to 

cooperate and agree, but in case discrepancies should 
be found to exist, large-scale drawings will take precedence 
over small-scale drawings, figured dimensions'will take 
precedence over scale measurements, and wording of the 
specifications will take precedence over all. 

“Whenever detail drawings or directions may [be desired 
to settle any doubts in the mind of the contractor as to 
the requirements of the drawings and specifications, he 
shall apply to the Municipal Architect in ampl6 time, so 
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that the same may be prepared or given without causing 
any delay in the execution of the work.” 

The defendant denies that the plaintiff, through their 
agent, W. Mcl. Wolfe called on the Municipal Architect of 
the District of Columbia on August 29, 1928 for an inter¬ 
pretation of Paragraph 25 of the Specifications entitled 
“Cement”. The defendant admits that the said Wolfe 
conferred with F. H. Briganti, an employee in the office 
of the Municipal Architect, who was not the Engineer Com¬ 
missioner, or his duly appointed assistant, or the Municipal 
Architect or an inspector representing him, but denies 
that said employee Briganti interpreted said Specifications 
to contemplate a charge by the defendant of $2.75 per 
barrel with a rebate of 11c for each sack returned, and, 
the defendant further says that if such interpretation was 
given by the said employee Briganti, said employee Bri¬ 
ganti was acting without authoritv from the defendant and 
the lack of such authority was well known to the plaintiff 
and its agents. 

The defendant admits that the plaintiff submitted a pro¬ 
posal to execute the contract as outlined by said Specifi¬ 
cations at the stated price of $460,037, but being without 
information or knowledge sufficient to form a belief is 
unable to admit or deny any of the facts, circumstances, 
conditions or matters upon which said proposal was sub¬ 
mitted by the plaintiff, other than such facts, circumstances, 
conditions and matters appearing in said specifications, but 
denies that any official ruling was given the plaintilf at 
any time by any person having authority so to do 
9 respecting any provision of the specifications. The 
defendant admits that the proposal submitted by the 
plaintiff was accepted. 

The defendant being without sufficient information or 
knowledge so as to form a belief, is unable to admit or 
deny that one of the plaintiff’s agents called at the office 
of the said Municipal Architect on, to wit, September 5, 
1928. The defendant denies that any conversation was 
had by the plaintiff’s agent, V. P. Drugan, with one Charles 
Gregg, an employee of the defendant, the said Gregg not 
being then and ithere the Engineer Commissioner or his 
duly appointed assistant, or the Municipal Architect or an 
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inspector representing him. The defendant farther denies 
that said employee Gregg undertook to interpret the terms 
of the Specifications regarding “cement”, or* if the said 
Gregg did undertake to interpret any portion of the Specifi¬ 
cations he was acting without authority of th^ defendant, 
and the fact of such lack of authority was w(}ll known to 
the plaintiff and its agents. 

The defendant admits that on, to wit, the jL9th day of 
September, 1928, the plaintiff and the defendant entered 
into a sealed contract, including as a part thereof the In¬ 
structions to Bidders, Specifications, Plans and General 
Stipulations, which were attached to and madfe a part of 
said contract, which said contract, together with the In¬ 
structions to Bidders, Specifications, Plans and General 
Stipulations attached thereto and forming a part thereof, 
sealed with the seal of the plaintiff, the defendant now 
brings here into the Court the date whereof jLs the date 

and year aforesaid. 

* 

The defendant denies that said contract was breached 
by it in any respect, but says that during the progress of 
the work undertaken by the plaintiff, in conformity with 
the contract aforesaid, cement was delivered to the 
10 said plaintiff by the defendant as provided by said 
contract; that at the time of the delivery of said 
cement each barrel thereof was charged to the plaintiff at 
the rate of $2.75 net; that each barrel represented 4 sacks; 
which said sacks were charged to the plaintiff the time 
of delivery at the rate of lie each; that in consequence of 
such deliveries the plaintiff was charged the full sum of 
$3.19 for each barrel of cement delivered, which charge in¬ 


cluded a charge of 44^, representing 4 sacks at 


lie each. 


That thereafter the plaintiff delivered to the (jlefendant, 
and the defendant accepted from the plaintiff, ,33,088 ce¬ 
ment sacks; that in consequence of such delivery by the 
plaintiff and acceptance by the defendant the plaintiff’s 
account with the defendant was credited with th<£ full sum 
of $3,639.68. ! 

The defendant admits all of the allegations in said 
amended declaration contained relative to correspondence 
had with the said Municipal Architect dated September 12, 
1928 and the reply of the Municipal Architect d^ted Sep- 

2—6050a 
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tember 13,, 1928, and the further correspondence alleged in 
the said amended declaration, dated September 15, 1928, 
and the reply thereto dated October 11, 1928. The defend¬ 
ant admits all of the allegations in said amended declara¬ 
tion contained relative to the correspondence dated Octo¬ 
ber 12, 1928, addressed to the said Municipal Architect, and 
that of December 13, 1929, addressed to William B. Ladue, 
the then Engineer Commissioner of the District of Co¬ 
lumbia. 

And the defendant denies each and every other allega¬ 
tion in said amended declaration contained. 

WILLIAM W. BRIDE, 

W., 

Corporation Counsel , D. C.; 
THOMAS F. CAMERON, 

Assistant Corporation Counsel , D. C., 

Attorneys for the Defendant. 


11 


Stipulation. 


Filed March 17, 1933. 

####*## 


It is hereby stipulated and agreed between counsel for 
the above parties that this case be tried by the Court with¬ 
out a jurv. 

ROGER O’DONNELL, 

THOS. W. O’BRIEN, 

Counsel for Plaintiff. 
WILLIAM W BRIDE, 

By E. H. S., 

Co rpo rati o n C o u ns el ; 
ELWOOD H. SEAL, 

Assistant Corporation Counsel , 

Counsel for Defendant. 

Findings of Fact and Conclusions of Laic. 

Filed May 3, 1933. 

******* 


This cause coming on for trial on the 16th and 17th davs 
of March, 1933, and upon stipulation of counsel, trial being 
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had before Mr. Justice Adkins without the intervention of 
a jury, the court at the conclusion of the testimony now 
makes the following findings of fact and conclusions of law. 


Findings of Fact. 


1. That on August 8th, 1928 proposals for the building 
of a certain school in the District of Columbia, known as 
the John Quincy Adams School, were advertised for and 
on or about this said date came to the attention of the 
plaintiff; that the plaintiff thereupon prepared itself to 
submit a bid in response to the proposals. 

2. That certain specifications for the erection of said 
John Quincy Adams School were brought to the attention 
of the plaintiff; that a doubt arose in the m|inds of the 

officials of the plaintiff corporation as t<j> the mean- 
12 ing of paragraph No. 25 of the aforesaid specifica¬ 
tions; that the said paragraph 25 referred to cement 
and read as follows: j 

“25. Cement .—All cement to be used in the i r ork unless 
otherwise herein described, shall be Portland cement, fur¬ 
nished to the contractor by the District of Columbia at its 
property yard (located at 14th and D Sts. S. Wi. 

“Cement will be furnished in sacks at the r^te of $2.75 
per barrel net. 

“Sacks will be charged for at the rate of 11^ each and 
for those returned to the District of Columbia in good con¬ 
dition and carefully bundled, refund will be made at the 
same rate.” I 


3. That on or about August 28th, 1928 one V. j\ Drugan, 
Chief Estimator of the plaintiff corporation, in an effort to 
solve the aforesaid doubt concerning the interpretation of 
the aforesaid paragraph No. 25 called by telephone and 
talked with someone in the District of Columbia Municipal 
Building, whom he understood to be one Charles'Gregg, an 
employee of the Municipal Architect’s Office; that he was 
informed over the telephone by the person with whom he 
talked that the aforesaid paragraph 25 meant tha^; the price 
to be charged by the District of Columbia for cement was 
$2.75 per barrel in 4 sacks, and that from the sum of $2.75 
there would be a rebate or refund to the contractor of HC 
for each sack returned in good condition. 
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4. That the said official, Mr. V. P. Drugan, thereupon 
made a bid computation on the theory that if all 4 sacks 
were returned to the District of Columbia in good condi¬ 
tion the cost of each barrel of cement purchased from the 
District of Columbia would be $2.31; that there was pro¬ 
duced in court his original computations supporting his 
testimonv. 

5. That the market price of cement in the District of Co¬ 
lumbia of the grade required in the specifications was $2.70 
per barrel, delivered in sacks, 4 sacks to the barrel and a 
refund for each sack returned in good condition of 10c, 
making the cost of a barrel of cement bought in the open 
market $2.30. From this amount a cash discount might 

also be obtained. 

13 6. That: during the period over which Mr. Dru- 

gan's computations extended one Mr. Walter McT. 
Wolfe. Vice President of the plaintiff corporation was ab¬ 
sent from the Baltimore office; that he returned shortly 
before the time fixed for the submission of bids: that he 
also figured on the estimate and proposed bid and was in¬ 
formed of the question which had arisen respecting the 
construction of the aforesaid paragraph 25. 

7. That on or about August 29th, 1928 Mr. Walter McT. 
Wolfe, came in person to the Municipal Building with the 
bid: that he there called at the Municipal Architect’s office, 
went to the Information Bureau of the Municipal Archi¬ 
tect's office, stated that he wished to obtain a construction 
of paragraph 25 of the Specifications and was referred by 
the Information Bureau to Mr. Frank H. Briganti, who 
was employed as a specification writer in the office of the 
Municipal Architect and he had prepared a part of the 
specifications involved but not paragraph 25. 

8. That the said Mr. Wolfe explained to Briganti that he 
wished an interpretation of said paragraph 25 of the said 
specifications and Briganti after reading the paragraph 
replied that he thought the cost would be $2.75 plus 44c 
for the sacks or $3.19 per barrel, from which a refund of 
11c would be allowed for each sack returned in good con¬ 
dition: that the said Wolfe stated that this could not be 
the correct construction since the price for similar cement 
in the open market was $2.75 per barrel including the cost 
of the sacks. That the said Briganti telephoned to some¬ 
one in the Municipal Architect’s office and after the tele- 
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phone conversation informed the said Wojfe that the 
proper construction was that the $2.75 included 44^ for 
the sacks, which would be refunded if they were returned 
in good condition, but suggested that the saicjl representa¬ 
tives of the plaintiff company request a confirmation of the 
interpretation in writing. 

14 9. That with this understanding in h|is own mind 

of the meaning of the aforesaid paragraph 25 the 
said Wolfe on the same day, acting on behalf of the plain¬ 
tiff submitted a bid. I 

10. That upon the opening of the bids it was ascertained 
that the bid of the plaintiff was the lowest bid, and the con¬ 
tract was thereafter awarded to the plaintiff. 

11. That prior to the execution of the formal contract 
the plaintiff, under date of September 12, 1928, wrote a 
letter to the Municipal Architect, the body of which is as 
follows: 

“ Referring to Paragraph 12, Verbal Staten}ents, under 
special conditions of the Specifications for the above 
project, would thank you to have confirmed to this office 
the information obtained for and given to us by Messrs. 
Gregg and Briganti, to our Mr. Drugan and the writer, 
respectively, on different occasions before and after the 
submission of the proposal, to the effect that tl)e net price 
per barrel of $2.75 named for cement in sack^ to be fur¬ 
nished bv the District at its Property Yard includes the 
cost of the sacks. 

“ Paragraph 25, Cement, of the Specifications for Mortar 
and Concret- was rather ambiguous in this connection, and 
the above interpretation was asked and given as {stated. It 
is clearly stated and understood that there is to be a rebate 
of 11 cents for each sack returned to the District in accepta¬ 
ble condition and bundled.’’ 

12. That in response to the letter dated September 12th, 
1928 a letter was written to the plaintiff and!signed by 
G. B. Jurden, Assistant Municipal Architect of t|ie District 
of Columbia, dated September 13, 1928, which read as 
follows: 

“Paragraph 25 of the Specifications states tl|at cement 
will be charged to the contractor at the rate of $2.75 net, 
per barrel and that sacks will be charged for at the rate of 
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11 cents each. This would bring the price of the cement 
to $3.19 per barrel, with 11 cents refund for each sack re¬ 
turned in acceptable condition. 

“However, it is the practice of the District of Columbia 
to charge the cement out at $2.75 per barrel, making no 
charge for sacks. For this reason no refund is maAre for 
sacks returned to the District of Columbia, but sacks not 
returned in acceptable condition will be charged for at the 
rate of 11 cents each.” 


15 13. That in response to the said letter dated Sep¬ 

tember 13th, 1928 on September 15th, 1928, the plain¬ 
tiff wrote the Municipal Architect of the District of Colum¬ 
bia as follows: 


“In view of Mr. Jurden’s adverse reply to our letter of 

September 12th, requesting written confirmation of the 

information given to us by Messrs. Gregg and Briganti, 

of your Specifications Division, affecting the price of 

cement to be furnished bv the District for use on the above 

% 

project, I arranged that our Mr. V. P. Drugan call at your 
office in this connection, owing to my own inability to come 
in person. This letter is to confirm conference at your 
office in the matter vesterdav. 

“Considering the fact that paragraph 25 Cement was 
capable of misinterpretation in that it states that the 
cement is to be furnished at a net barrel rate in sacks, and 


then further provides for a charge and rebate for empty 
sacks, and to guard against any possible misunderstanding, 
the writer visited your office on the morning of August 29th, 
before the submission of proposal on this project, in this 
connection, and was referred to your Specifications Divi¬ 
sion, and was there in turn referred to Mr. Briganti. 

“Mr. Briganti's first interpretation of the specifications 
in this connection was that the cost of the cement would be 


$2.75 per barel, plus 44c for sacks, subject to similar rebate, 
making a total original cost of $3.19. He, however, re¬ 
ferred the matter by telephone to a party unknown to us, 
and reversed his interpretation to the extent that the cost 
of $2.75 included the sacks, for which a rebate of lie each 
would be allowed for such returned in acceptable condition. 

This information was dulv written down bv the writer in 

« •> 

his note book in' the presence of Mr. Briganti, who at the 
time called attention to a mis-spelling of his name. Mr. 
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Briganti further stated that the specifications were mis¬ 
leading and would have to be corrected in this reference. 

“Mr. Drue Can on the occasion of his visit to jrour office on 
September 5th, among other matters discussed the cement 
situation with Mr. Gre 
who not only verified 
further made it official. 

“In view of the reversal of this interpretatioji in Mr. Jur- 
den's letter of September 13th, which was substantiated in 
your office yesterday, producing an ex-post-fadto condition, 
we believe that the interests of the District and ourselves 
can best be conserved and an equitable adjustment effected 
by permitting us to purchase cement for this project in 
open market, same to be of an approved established brand 
and subject, of course, to your standard test; that market 
price of which is $2.70 per barr/e, sacks included, f. o. b. 
cars Washington, with sacks rebatable at 40^. ’ 

16 14. That before any reply was received to the let¬ 

ter of September 15th, 1928, the formal contract was 
signed by the plaintiff and was signed and executed by the 
Commissioners of the District of Columbia on September 
19th, 1928. 

15. That paragraph 19 of the General Stipulations of the 
contract read as follows: 

“19. Interpretation.—Any doubt as to the meaning of 
the drawings and specifications will be explained by the 
Engineer Commissioner, who shall have the right to cor¬ 
rect any errors or omissions in them when sucji correction 
is necessary for the proper fulfillment of their intention. 
Whenever the word “Commissioners” is used in these 
specifications it is understood to designate the Commission¬ 
ers of the District of Columbia. Whenever the word “En¬ 
gineer” is used it is understood to designate tl^e Engineer 
Commissioner of the District or Columbia, or, in his ab¬ 
sence his duly appointed assistant, the Municipal Architect 
and inspectors representing him limited by the special 
duties intrusted to them as elsewhere defined herein.” 

“The drawings and specifications are intended to co¬ 
operate and agree, but in case discrepancies should be 
found to exist, large-scale drawings will take precedence 
over small-scale drawings, figured dimension^ will take 


gg of your Specifications Division, 
Mr. Briganti’s interpretation, but 
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precedence over scale measurements, and wording of the 
specifications will take precedence over all. 

“Whenever detail drawings or directions mav be desired 
to settle anv doubts in the mind of the contractor as to the 
requirements of the drawings and specifications, he shall 
apply to the Municipal Architect in ample time, so that the 
same may be prepared or given without causing any delay 
in the execution of the work.” 


16. That between Sept. 15th, 1928, and the signing of the 
contract on Sept. 19th, 19*28, certain conferences were held 
between Mr. Wolfe, representing the plaintiff and J. B. 
Jurden of the Municipal Architect’s office, A. L. Harris, the 
Muncipal Architect, and the Engineer Commissioner for 
the District of Columbia, regarding the proper interpreta¬ 
tion of paragraph 25 of the specifications. 

17. That on September 21st, 1928, Mr. J. B. Jurden, As¬ 
sistant Municipal Architect replied to the plaintiff’s letter 
of September 15th, 1928, as follows: 


17 “We have taken up with the Engineer Commis¬ 
sioner the matter of allowing you to purchase your 
cement requirements, for the above mentioned school, in 
open market as outlined in your letter of September 15. 

“Before anv definite decision can be reached it will be 
necessarv for vou to bring to this office for examination 
your books and estimates sheets showing the prices upon 
which your proposal was based.” 


18. That on October 6th, 1928, Mr. Jurden gave verbal 
permission to the plaintiff to buy in the open market one 
carload of cement for use in the performance of the con¬ 
tract, and pending a decision on the plaintiff’s request of 
September 15, 1928. This verbal permission was confirmed 
by letter of Mr. Jurden on October 9, 1928, in which he 
stated that such permission was given only to cover im¬ 
mediate requirements pending a definite decision on the 
matter of cement purchases. 

19. On October 10,1928, Mr. Jurden, Assistant Municipal 
Architect, wrote the plaintiff as follows: 

“You are advised that the cement for the construction of 
John Quincy Adams School, Washington, D. C. will be 
issued by the District of Columbia at the rate of $2.75 per 
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barrel net, as outlined in the writer’s letter of September 
13, 1928.” 

I 

20. That on October 12, 1928, the plaintiff replied to the 
last-mentioned letter as follows: 

i 

“This is to acknowledge receipt of Mr. G. B. Jurden’s 
letter of October 10th, advising us that the cerfient for the 
construction of the above project will be issued by the Dis¬ 
trict of Columbia, at the rate of $2.75 per barrel* net, as out¬ 
lined in his letter of September 13, 1928. ! 

“We will arrange to secure cement in accordance with 
the above advices, but our action thereon is nqt to be con¬ 
strued as an acceptance of the conditions imposed, nor as 
prejudicial to, or waiving any rights to claim for reim¬ 
bursement for any difference in cost which ma)f be accrued 
to us thereby; said conditions being contrary td interpreta¬ 
tion given by the Specifications Division of your office 
previous to the submission of the proposal foil this work; 
your office having knowledge of the conditions lender which 
the proposal was submitted in this connection jprevious to 
the signing of the contract, and final decision in this mat¬ 
ter having been rendered ex post facto.’’ 

18 21. That on December 13th, 1929, tli|e following 

letter was written by the plaintiff to tlje Engineer 
Commissioner: 

“The completion of the above project and the proximity 
of the issuance of the final voucher on the contract brings 
up the matter of the adjustment of the price of the cement 
purchased by us from the District Property Yard. 

“This matter was held in abeyance on the occasion of the 
conference in your office on September 25, 192$, until the 
completion of the project would have determine^ definitely 
the amount of the cement used, on which adjustment could 
be based. 

“It will be recalled that an alleged erroneous interpreta¬ 
tion was given us previous to the submission of our pro¬ 
posal on this project by the Specifications Division of the 
Municipal Architect’s office, to the effect that the price of 
$2.75 per barrel included the charge for the sacks, and our 
estimate for proposal was based on this decision; We were 

3—6050a 
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later instructed to make purchase on this basis of $2.75 per 
barrel exclusive of the cost of the sacks. On objection to 
this, in view of the premises, the matter was investigated 
in detail in the Municipal Architect’s office, and later re¬ 
ferred to you for adjustment. On September 25, 1928, on 
request of the Municipal Architect’s office, we submitted to 
you for examination our take off sheets and full estimate 
figures indicating our pricing of the various items of the 
work involving cement, these figures clearly indicating our 
use of a price of $2.75 per barrel, including the charge for 
the sacks. Xo final decision was effected at the time, al¬ 
though various methods of settling the matter were dis¬ 
cussed, it being vbur opinion that a final adjustment, in any 
event, could only he made on actual figures. 


“Although in the meantime we were directed bv the As- 
sistant Municipal Architect to purchase cement in the open 
market for our immediate requirements, this order was 
later rescinded, and under date of October 10th we were 
advised bv him that the cement for the construction of the 
project would be issued by the District of Columbia at the 
rate of $2.75 per barrel, exclusive of sacks, with a charge 
for sacks. We went on record as accepting this instruction 
without prejudice to any rights to a claim for reimburse¬ 
ment for anv difference in cost accrued to us thereby.” 


22. That the contract was fully performed by the plain¬ 
tiff on December 20th, 1929. That the plaintiff returned to 
the District of Columbia in good condition and carefully 
bundled 33,088 sacks and claimed on account thereof the 
sum of $3,639.68, which claim was disallowed; that 2,308 
sacks were not returned for which the District of Columbia 


made an erroneous charge of an additional lie per sack or 
a total of $253.88; that this erroneous charge plus 
19 $3,639.68, which the plaintiff claimed to be due it, 

amounted to a total of $3,893.56, which is the amount 
claimed by the plaintiff in this suit. 

23. That under date of February 17, 1930, the Commis¬ 
sioners of the District of Columbia, acting through the 
Secretary of the Board, denied the claim of the plaintiff as 
outlined in copy of letter as follows: 


“Replying to your letter of December 13, 1929, to Colonel 
W. B. Ladue, Engineer Commissioner, making claim for the 
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purchase and use of cement under your contract No. 9857, 
for the construction of the John Quincy Adams School, I 
am directed by the Commissioners to inforni you that in 
their judgment this claim appears to be unfounded, and it 
is therefore denied.” 

I 

Conclusions of Law. 

I 

1. That the court holds as a matter of law that the cor¬ 
respondence and conferences had between the parties, both 
before and after the execution of the formal contract, re¬ 
specting the correct interpretation of paragraph 25 of the 
specifications, did not constitute a waiver on the part of 
the plaintiff to insist upon the price of $2.75 p<j?r barrel for 
cement less 44c for 4 sacks as being the correct interpreta¬ 
tion of said paragraph 25 of the specification^. 

2. That as a matter of law the correct interpretation of 
paragraph 25 of the specifications, relating to cement, is 
$2.75 per barrel less 44^ for 4 sacks returned Or $2.31 per 
barrel for the cement. 

3. That as a matter of law paragraph 19 of the General 
Stipulations has no application to the question involved. 

4. That as a matter of law the plaintiff is ejntitled to a 
judgment for $3,893.56 with interest from December 13, 

1929, on $3,639.68 and interest from February 19th, 
20 1930, on $253.88. 

JESSE C. ADKINS, 

Justice. 

\ 

Exception noted to the conclusions of law. 

ELWOOD H. SEAL, 

Asst. Cory. Counsel, I). C. 

5/3/33. 

Supreme Court of the District of Columbia. 


Tuesday, May 3,1933. 


Session resumed pursuant to adjournment, Hbn Jesse C. 
Adkins, Justice, presiding. j 

# # * # • # i # 

I 

Com ess now the parties hereto by their respective attor¬ 
neys of record, and thereupon, for good cause s|iown, it is 
ordered that the finding of the Court entered herein on 
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April S, 1933, as well as the judgment entered herein on 
April 10, 1933, is hereby vacated, set aside and for naught 
held, and thereupon, the new findings of fact and conclu¬ 
sions of law are filed herein, to which conclusions of law 
the defendant notes an exception which is duly allowed. 

It being agreed between the parties hereto that judgment 
may now be entered upon the said findings of the Court, 
it is so ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendant herein the sum of Three Thousand Eight Hundred 
Ninety-three Dollars and Fifty-six Cents ($3893.56) with 
interest on Three Thousand Six Hundred Thirty-nine Dol¬ 
lars and Sixty-eight Cents ($3639.68) thereof from Decem¬ 
ber 13, 1929, and with interest on Two Hundred Fifty-three 
Dollars and Eighty-eight Cents ($253.88) thereof from 
February 19, 1930, together with costs of suit to be taxed 
bv the clerk and have execution thereof. 

21 From the foregoing judgment the defendant by its 

attorney of record, in open Court, notes an appeal to 
the Court of Appeals of this District. 

Assignment of Errors. 

Filed June 16, 1933. 

******* 

The Court erred: 

(1) In refusing to grant the defendant’s motion for a 
directed verdict. 

(2) In holding as a matter of law that the correct cost of 
cement to the contractor under the wording of paragraph 
25 of the Specifications ‘‘Cement'’ was $2.75 per barrel less 
44c 4 per barrel for four sacks returned. 

(3) In not holding as a matter of law that the correct 
cost of cement to the contractor under the wording of 
paragraph 25 of the Specifications “Cement” was $3.19 per 
barrel less 44c per barrel for four sacks returned. 

(4) In entering a judgment in favor of the plaintiff for 
the sum claimed. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C.; 

ELWOOD H. SEAL, 

Assistant- Corporation Counsel, D. C., , 

Attorneys for Defendant. 
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22 Supreme Court of the District of Columbia. 

Friday, June 16, 1933. 

I 

Session resumed pursuant to adjournment, Hon. Jesse C. 
Adkins, Justice, presiding*. 

# * * * * # j # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant W its attor¬ 
ney submits to the Court its Bill of Exceptions taken at 
the trial of this cause and prays that the sarrje be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

Designation of Record. 

Filed June 16, 1933. j 

I 

####*** 

Comes now the defendant, by its attorneys, i^i the above 
entitled cause and designates the parts of the record which 
it desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised in appeal, namely: j 

1. Amended declaration filed December 4, 1980. 

2. Amendment to declaration bv addition of Counts filed 

March 16, 1933. ‘ I 

3. Plea. I 

4. Stipulation waiving jury trial. 

5. Finding of fact filed May 3rd, 1933. i 

6. Judgment. 

7. Assignment of Errors. 

8. This designation. 

WILLIAM W. BRIDE, 
Corporation Counsel , 7)j C.; 

EL WOOD H. SEAL, 

Assistant Corporation Counsel, D\ C., 

Attorneys for Defendant. 

I 

23 Supreme Court of the District of Columjbia. 

I 

United States of America, ! 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
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pages, numbered from 1 to 22, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein tiled, copy of which is made part 
of this transcript, in cause Xo. 78609 at Law, wherein 
Northeastern Construction Company, a corporation, is 
Plaintiff and District of Columbia, a Municipal Corpora¬ 
tion, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimonv whereof 1 hereunto subscribe mv name and 
% • 

affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of August, 1933. 

[Seal Supreme Court of the District of Columbia.! 

! FRANK E. CUNNINGHAM, 

Clerk , 

Bv CHAS. B. COFLIN, 

Assistant Clerk. 


24 In the Supreme Court of the District of Columbia. 

Law. No. 78,609. 

North Eastern Construction Co., a Corporation, Plaintiff, 

vs. 

District of Columbia, a Muncipal Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that on the 16th day of March, A. D., 
1930, before the Honorable Jesse C. Adkins, Justice of the 
Supreme Court of the District of Columbia, and a jury 
regularly empaneled, the above captioned cause came on 
to be heard on issue regularly joined between plaintiff and 
defendant, and the plaintiff. North Eastern Construction 
Company, a corporation, to maintain the issue on its part 
joined offered the testimony of Walter Mcllhenny Wolfe, 
who testified that he was vice-president of the plaintiff cor¬ 
poration; that on the 19th day of September, 1928, the 
plaintiff corporation entered into a written contract with 
the defendant to construct a certain school building to be 
known as “John Quincy Adams School”, in the District of 
Columbia, which contract and the specifications made a 
part thereof, provided, inter alia as follows: 
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“General Stipulations. 

I 

“19. Interpretation.—Any doubt as to the meaning of 
the drawings and specifications will be explained by the 
Engineer Commissioner, who shall have the right to cor¬ 
rect any errors or omissions in them when such correction 
is necessary for the proper fulfillment of their intention. 
Whenever the word ‘Commissioner 7 is used in tjiese specifi¬ 
cations it is understood to designate the Commissioners of 
the District of Columbia. Whenever the word“Engineer 7 
is used it is understood to designate thje Engineer 
25 Commissioner of the District of Colunibia, or, in 
his absence his duly appointed assistant, the Munici¬ 
pal Architect and inspectors representing him, limited by 
the special duties intrusted to them as elsewhere defined 
herein. 7 

“The drawings and specifications are intended to co¬ 
operate and agree, but in case discrepancies should be 
found to exist over small-scale drawings, figured dimen¬ 
sions will take precedence over scale measurements, and 
wording of the specifications will take precedence over all. 

“Whenever detail drawings or directions mavibe desired 
to settle any doubts in the mind of the contractor as to 
the requirements of the drawings and specifications, he 
shall apply to the Municipal Architect in smpl'p time, so 
that the same may be prepared or given without causing 

anv delav in the execution of the work. 77 

• • 

“ Specifications. 

“12. Verbal Statements .—The contractor shall) note that 
no verbal statement, of any person whomsoever, will be 
permitted in anv manner or degree to modifv or otherwise 

i * ^ c * 

affect the terms of the contract. 77 

“25. Cement .—All cement to be used in the wolrk, unless 
otherwise herein described, shall be Portland ceihent, fur¬ 
nished to the contractor by the District of Colurpbia at its 
property yard (located at 14th and D Streets, S. )V.). 

“Cement will be furnished in sacks at the rate of $2.75 
per barrel net. 

“Sacks will be charged for at the rate of 11^ each and 
for those returned to the District of Columbia in good 
condition and carefully bundled, refund will be made at 
the same rate. 77 
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26 That paragraph 25 was first brought to the atten¬ 
tion of the witness before the execution of the con¬ 
tract, while the estimates were being prepared by the plain¬ 
tiff’s estimator; that the said paragraph 25 was not clear 
to the witness. That the witness went to the Municipal 
Architect’s office on the 29th day of August, the morning 
the bids were opened; that he inquired at the information 
desk of the Municipal Architect’s office, was referred to 
the specification division, saw a Mr. Briganti; that he had 
never seen Briganti before; that he asked Briganti what 
the paragraph meant, whereupon Briganti said: “It looks 
as though cement were going to cost vou $3.19”. Where- 
upon the witness replied “Cement sells to anyone for $2.75. 
Anvbodv can go buv cement for $2.75” to which Briganti 
said “Wait a Minute,” or words to that effect and he called 
someone on the department phone, and then said that the 
price of $2.75 included the cost of the sacks. The witness 
further testified: 


“ * * * I jj ieil as k e( | him hi s name, and he spelled it out 
for me, and I wrote a memorandum of this transaction in 
his presence', which you have.” 


Witness testified that subsequent to the conference with 
Briganti, and on the same day, August 29th, 1928, he sub¬ 
mitted a bid. That thereafter the witness learned his 
corporation was the lowest bidder. That subsequent to 
the opening of the bids and before the contract was signed 
the witness wrote a letter as well as discussed the matter 
with Mr. Harris, and a Mr. Jurden, then Assistant Munici¬ 
pal Architect. That the witness was then handed a letter 
which the witness stated he wrote to A. L. Harris, Municipal 
Architect, of the District of Columbia, and which he signed. 
This letter is as follows: 


27 


“Referring to Paragraph 12, Verbal Statements, 
under special conditions of the Specifications for the 
above project, would thank you to have confirmed to this 
office the information obtained for and given to us by Messrs. 
Gregg and Briganti, to our Mr. Drugan and the writer, re¬ 
spectively, on different occasions before and after the sub¬ 
mission of the proposal, to the effect that the net price per 
barrel of $2.75 named for cement in sacks to be furnished 
by the District at its Property Yard includes the cost of the 
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I 


sacks. Paragraph 25, Cement, of the Specifications for 
Mortar and Concrete was rather ambiguous in this connec- 
tion, and the above interpretation was asked and given as 
stated. It is clearly stated and understood that there is 
to be a rebate of 11 cents for each sack returned to the 
District in acceptable condition and bundled.” 

That the plaint iff corporation received a reply to its letter 
of September 12, 1928, which the witness identified and 
which letter is as follows: j 

I 

“Paragraph 25 of the Specifications states i;hat cement 
will be charged to the contractor at the rate of $2.75 net, 
per barrel and that sacks will be charged for at the rate of 
11 cents each. This would bring the price of the cement 
to $3.19 per barrel, with 11 cents refund for edch sack re¬ 
turned in acceptable condition. 

“However, it is the practice of the District of Columbia 
to charge the cement out at $2.75 per barrel, making no 
charge for sacks. For this reason no refund i|s made for 
sacks returned to the District of Columbia, bu{ sacks not 
returned in acceptable condition will be charged] for at the 
rate of 11 cents each.” 

28 That upon receipt of the letter of September 13,1928, 
the witness wrote a letter to Albert L. Harris, Mu¬ 
nicipal Architect, which he signed, and which letter, dated 
September 15, 1928, is as follows: j 

“In view of Mr. Jurden’s adverse reply to oui' letter of 
September 12th, requesting written confirmation of the 
information given to us by Messrs. Gregg and Bj-iganti, of 
your Specifications Division, affecting the price pf cement 
to be furnished by the District for use on the aboVe project, 
I arranged that our Mr. V. P. Drugan call at vour office in 
this connection, owing to my own inability to come in per¬ 
son. This letter is to confirm conference at vouf office in 

* 

the matter vesterdav. 1 

» * 

“Considering the fact that paragraph 25 Ceijnent was 
capable of misinterpretation in that it states that the cement 
is to be furnished at a net barrel rate in sacks, pud then 
further provides for a charge and rebate for empty sacks, 
and to guard against any possible misunderstanding, the 
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writer visited your office on the morning of August 29th, 
before the submission of proposal on this project, in this 
connection, and was referred to your Specifications Divi¬ 
sion, and was there in turn referred to Mr. Briganti. 

“Mr. Brig-anti's first interpretation of the specifications 
in this connection was that the cost of the cement would be 
$2.75 per barrel, plus 44c for sacks, subject to similar rebate, 
making a total original cost of $3.19. He, however, referred 
the matter by telephone to a party unknown to us, and re¬ 
versed his interpretation to the extent that the cost of $2.75 
included the sacks, for which a rebate of 11c eacli 
29 would be allowed for such returned in acceptable 
condition. This information was dulv written down 
by the writer in his notebook in the presence of Mr. Briganti, 
who at the time called attention to a mis-spelling of his 
name. Mr. Briganti further stated that the specifications 
were misleading and would have to be corrected in this 
reference. 

“Mr. Drugan on the occasion of his visit to veur office on 
September 5th, among other matters discussed the cement 
situation with Mr. Gregg of your Specifications Division, 
who not only verified Mr. Briganti’s interpretation, but fur¬ 
ther made it official. 

“In view of the reversal of this interpretation in Mr. 
Jurden's letter of September 13th, which was substantiated 
in your office yesterday, producing an ex-post-faoto condi¬ 
tion, we believe that the interests of the District and our¬ 
selves can best be conserved and an equitable adjustment 
effected by permitting us to purchase cement for this pro¬ 
ject in open market, same to be of an approved established 
brand and subject, of course, to your standard test; the 
market price of which is $2.70 per barrel, sacks included, 
f. o. b. cars Washington, with sacks rebat able at 40c. “ 


That between September 15th, 1928, and the signing of the 
contract on September 19th, 1928, certain conferences were 
held between Mr. Wolfe, representing the plaintiff and J. 1>. 
Jurden of the Municipal Architect's office, A. L. Harris, the 
Municipal Architect, and the Engineer Commissioner for 
the District of Columbia, regarding the proper interpreta¬ 
tion of paragraph 25 of the Specifications. 

30 That the plaintiff corporation received a reply to 

its letter of September 15th, 1928, which the witness 
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identified, and which letter, dated September 
follows: 


21, 1928, is as 


led it will be 
examination 


“Me have taken up with the Engineer Conjimissioner the 
matter of allowing you to purchase your cejment require¬ 
ments, for the above mentioned school, in open market as 
outlined in your letter of September 15th. | 

“Before any definite decision can be reac 
necessary for you to bring to this office for 
your books and estimates sheets showing th^ prices upon 
which your proposal was based.” 

i 

That upon receipt of the letter of September 21st, 1928, the 
witness wrote a letter to the Assistant Municipal Architect 
which he signed, and which letter, dated September 22nd, 
1928, is as follows: ! 

“Wo have your letter of September 21st, with reference 
to permission to purchase our cement requirements for 
the above project in open market, for reasons stated in our 
letter of September 15th, and note your desire to have 
verification of the prices used in our estimate before final 
decision is made in this connection. ] 

“We shall be verv glad to bring over our work sheets and 
our estimate sheets for this project, showing the prices on 
which our proposal was based. This will be pone on the 
occasion of the writer’s next visit to Washington, which will 
probably be Tuesday, the 25th.” 

That on many occasions prior to and following the execu¬ 
tion of the contract conferences were held by and between 
the witness, representing the plaintiff corporation, and the 
Engineer Commissioner and officials of the! Municipal 
Architect's office, regarding the proper interpretation of 
paragraph 25 of the said Specifications, j 
31 That the witness wrote a letter on October 6th, 
1928, to Albert L. Harris, Municipal Arch 
letter is as follows: 

“In accordance with Mr. Jurden’s telephonic instructions 
of even date, we have ordered in a car of Whitehall Port 
land Cement, the arrival of which is anticipated 
day or Friday of the coming week. 

“For such small footings as may be pouij 
interim, we have arranged to purchase in trucp load lots 
from local dealers. 


tect, which 


(for Thurs- 
ed in the 
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“Thanking you for your interest and consideration in the 
progress of the project, as evidenced in your instructions, 
we are. ’ ’ 

That the plaintiff corporation received a reply to its letter 
of October 6th, 1928, dated October 9th, 1928, which letter 
is as follows: 

“Replying to your letter of October 6th, 1928, regarding 
the purchase of cement, we wish to call your attention to 
the fact that permission for the purchase of cement on the 
open market was given only to cover your immediate re¬ 
quirements. 

“You are advised to purchase in this manner no more 

cement than is absolutelv needed for vour immediate re- 

♦ • 

quirements, pending a definite decision on the matter of 
cement purchase. ” 

That the plaintiff corporation received a letter on October 
l()th, 1928, which is as follows: 

“You are advised that the cement for the construction of 
John Quincy Adams School, Washington, D. C., will be is¬ 
sued by the District of Columbia at the rate of $2.75 per 
barrel net, as outlined in the writer's letter of September 
13th, 1928.” 


32 The witness was then handed a letter which he 

stated lie wrote to Albert L. Harris, Municipal 
Architect, dated October 12th, 1928, and which letter is as 
follows: 


“This is to acknowledge receipt of Mr. G. B. Jurden's 
letter of October 10th, advising us that the cement for the 
construction of the above project will be issued by the Dis¬ 
trict of Columbia, at the rate of $2.75 per barrel, net, as 
outlined in his letter of September 13, 1928. 

“We will arrange to secure cement in accordance with 
the above advices, but our action thereon is not to be con¬ 
strued as an acceptance of the conditions imposed, nor 
as prejudicial to, or waiving any rights to claim for reim¬ 
bursement for anv difference in cost which mav be accrued 

• * 

to us thereby; said conditions being contrary to interpreta¬ 
tion given by the Specifications Division of your office pre¬ 
vious to the submission of the proposal for this work; your 
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office having knowledge of the conditions under which the 
proposal was submitted in this connection previous to the 
signing of the contract, and final decision ip this matter 
having been rendered ex post facto.” 

That on December 13th, 1929, the following letter was writ¬ 
ten by the witness, representing the plaintiff corporation, 
to the Engineer Commissioner: 

The completion of the above project and t^ie proximity 
of the issuance of the final voucher on the contract brings 
up the matter of the adjustment of the price oif the cement 
purchased by us from the District Property Yard. 
33 i ‘This matter was held in abeyance on the occasion 
of the conference in your office on September 25, 
1928, until the completion of the project woiild have de¬ 
termined definitely the amount of the cement used, on which 
adjustment could be based. j 

It will be recalled that an alleged erroneous interpreta- 

[of our pro- 
sion of the 
he price of 


i i 


tion was given us previous to the submission 
posal on this project by the Specification Div 
Municipal Architect’s office, to the effect that 
$2.75 per barrel included the charge for the sacks, and our 
estimate for proposal was based on this decisioiy AVe were 
later instructed to make purchase on this basis of $2.75 per 
barrel exclusive of the cost of the sacks. On objection to 
this, in view of the premises, the matter was investigated in 
detail in the Municipal Architect’s office, and later referred 
to you for adjustment. On September 25, 1928, on request 
of the Municipal Architect’s office, we submitted to you for 
examination our take off sheets and full estimate figures 
indicating our pricing of the various items of the work in¬ 
volving cement, these figures clearly indicating |our use of 
a price of $2.75 per barrel, including the charjge for the 
sacks. Xo final decision was effected at the tinni, although 
various methods of settling the matter were discussed, it 
being your opinion that a final adjustment, in \n\y event, 

could onlv be made on actual figures. 

* 

“Although in the meantime we were directed by the As¬ 
sistant Municipal Architect to purchase cement in the open 
market for our immediate requirements, this order was 
later rescinded, and under date of October 10th we 
34 were advised by him that the cement for the con¬ 
struction of the project would be issued by the Dis- 
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trict of Columbia at the rate of $2.75 per barrel, exclusive 
of sacks, with a charge for sacks. We went on record as 
accepting this instruction without prejudice to any rights 
to a claim for reimbursement for any difference in cost 
accrued to us thereby.” 

%r 


That in compliance with the request of the District of Co¬ 
lumbia, contained in its letter of September 21, 1928, the 
plaintiff corporation exhibited its working sheets to the 
officials of the District, including the Engineer Commis¬ 
sioner. That the work sheets indicated the bid was sub¬ 
mitted on the basis of cement costing $2.75 per barrel less 
44 cents plus 5 cents per barrel for bag loss, plus 15 cents 
hauling and handling, or $2.51 in all. That on the basis of 
$3.19 the cost of cement would have figured $2.95 with sacks 
returned; that the car load of cement purchased in the open 
market was $2.70 per barrel f.o.b. Washington, with a re¬ 
bate of 10c for each sack, four sacks to a barrel, less a cash 
discount would be $2.30 per barrel ignoring the cash dis¬ 
count. That thereafter on December 13th, 1930, the plain¬ 
tiff corporation made claim for sacks returned, which claim 
was denied; that from the certificate for final payment 
33,088 sacks were charged for at 11c each totaling $3,639.68; 
that in addition the District of Columbia erroneously de- 
ducted an additional $253.88 for sacks that were not re¬ 
turned; that the witness signed a final voucher noting that 
the signing was not a waiver of or prejudice to the claim 
for rebate on account of cement sacks. 

On cross-examination the witness testified that on August 
29th, 1928, when lie went to the District Building there was, 
and still is, a question in his mind as to what $2.75 per bar¬ 
rel meant. That after the submission of the bids before 
the contract was actually signed both he and Mr. 
35 V. P. Drugan came over to the District Building and 
discussed the question of cement with the officials of 
the District Government. 


Thereupon Mr. V. P. Drugan was sworn as a witness 
on behalf of the plaintiff, and he testified, in substance as 
follows: 

That he is the chief estimator for the plaintiff corpora¬ 
tion. That he figured on the John Quincy Adams School. 
That he visited the Municipal Architect’s office shortly after 
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figuring on the job. That in the morning of tlie day he sub¬ 
mitted plaintiff’s bid he talked with one who gave liis name 
as Gregg. That late the same day he also sajv Mr. Gregg. 
That Gregg identified himself as the person with whom 
the witness had talked from Washington over the telephone 
in the morning. That Gregg confirmed the telephone con¬ 
versation had in the morning. That Gregg had told him 
over the telephone that the price of cement of $[2.75 included 
the cost of the bags, that the cost of the bags jwould be re¬ 
funded at Ilf per sack. 

On cross-examination the same witness testified that 
there was a question in his mind, also in the jnind of Mr. 
Wolfe, that the price of $2.75 was not the correct price to 
figure on. That between the date of the advertising for 
the proposals, August 8th, and August 29th, 19‘28, the open¬ 
ing date of the bids he had not come to Washington about 
the price of cement; that two or three days before August 
28th, 1928, when lie got a quotation from a local dealer in 
Washington quoting $2.75 for cement, including sacks, the 
question arose and the clause in the specification was not 
verv clear. That on the morning of the closing! of the bids 
he came over and that on that morning about 10 o’clock, he 
talked over the telephone with Mr. Gregg. That! Mr. Wolfe 
went to the District Building alone. That he \lid not see 
Mr. Gregg on the day of the closing of the bids. That per¬ 
haps a week later after the bid had been submitted he saw 
Mr. Gregg, and on that occasion he confirmed th^ telephone 
conversation with reference to tlie cement. 


36 Whereupon the plaintiff rested. 

And thereupon counsel for defendant [moved the 
Court to direct a verdict for the defendant on the ground 
that the plaintiff failed to show either Brigantil or Gregg 
were tlie authorized agents of the defendant, orl that they 
had authority whatsoever to legally bind the District of 
Columbia. But the Court overruled the said motion to 
which ruling counsel for the defendant then and Jhere took 
an exception, which exception was duly allowed. 

Testimony of Defendant. 

Whereupon, the defendant, to sustain the issued upon its 
part joined, offered the testimony of Frank H. Briganti, 
a witness, who testified, in substance, as follows: 
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That on May 1, 1932, witness severed connections with 
the District of Columbia. That at the time of the building 
of John Quincy Adams School witness was employed as a 
specification writer for the District of Columbia. That his 
official duties included inspection work, sometimes in¬ 
terpreting specifications that he had written. That before 
the bids were received he had given verbal instructions to 
the representative of the plaintiff. That he had advised 
plaintiff's representative that cement would cost $2.31 per 
barrel. That he requested Mr. Wolfe to follow up witness' 
interpretation by a request for written instructions. 

On cross-examination witness testified that prior to 192S 
he had been with the District of Columbia possibly two 
years. That it was the custom when applicants or contrac¬ 
tors sought information relative to construction of con¬ 
tracts to come to the desk. That if they asked for interpre¬ 
tation of a contract or specification the interpretation was 
given and the applicant requested to ask for written con¬ 
firmation for their own good. That technically he did not 
interpret the specifications at all, because he could not in¬ 
terpret anvthing that was not under contract. It was more 
in form of instructions rather than interpretation. 
37 That witness did not write paragraph 25. That wit¬ 
ness did seek to confirm his interpretation. That 
there was no doubt but that he told Mr. Wolfe that $2.75 
included 44 cents for sacks. 

Whereupon Charles Gregg, sworn on behalf of the de¬ 
fendant, testified in substance as follows: 

That he is an employee of the District of Columbia and 
has been so employed since 1925. That he was Chief of 
the Specification Division. That he recalled the contract in 
question. That no one at any time ever applied to him for 
an interpretation of any part of the specifications or con¬ 
tract. 

Xo cross-examination. 


Whereupon the motion of the defendant for a directed 
verdict was again renewed. Whereupon counsel for the re¬ 
spective parties entered a stipulation waiving jury trial. 

Whereupon the following occurred: 

The Court: “It seems to me that it is just as reasonable 
to construe this third paragraph as saying that $2.75 in- 
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eludes 44 cents for the sacks as to say that there would be 
44 cents added. The first is consistent with the meaning I 
have attributed to the second paragraph. The second is 
similarly consistent with it. I do not think it is clear bv 
any means. Otherwise you would not have liad this suit. 
But the effect of the argument has been to lejid me to be¬ 
lieve that I ought to find that part of it in favor of the 
plaintiff and conclude as a matter of law tha: the proper 
construction of this paragraph is that the $2.75 included 
the cost of the sacks, and so I will reach that conclusion. 

The only other question I have is whether that letter of 
September 13th, was a waiver of this construction. I can 
see a good deal of ground for argument that the parties 
then and there reached an agreement as to the meaning of 
the specification, but I think upon the whole tli^t their con¬ 
ferences and their correspondence which immediately fol¬ 
lowed was enough to show that they were not agreeing with 
the District that that was the proper construction 
38 but that tliev were Yielding to the situation, reserv- 
ing the right to trv to work out some methods which 
would be mutually satisfactory. They tried first the pur¬ 
chase of it on the open market and that was no} permitted. 
The moment that was not permitted they restated the po¬ 
sition which they had taken all along. 1 think I ought to 
conclude on that point too, in favor of the plaintiff. 

“Mr. Seal: That, of course, is equivalent to finding for 
the plaintiff. 

“The Court: Yes. I 

“Mr. Seal: Does your Honor brush aside tl>e question 
of Mr. Briganti’s or Mr. Gregg’s interpretation of this 
thing, and the subsequent confusion that aro^e in their 
minds? 

“The Court: I do not think Mr. Briganti’s construction 
is controlling at all. I am not holding at all that his con¬ 
struction is controlling. 

“The Court: I am taking it as open and am reaching the 
conclusion myself that that is the proper construction. 

“Mr. Seal: As a matter of law? 

“The Court: As a matter of law.” j 

Whereupon counsel for defendant excepted to the ruling 
of the Court. 

The court thereupon rendered its finding in fa^ r or of the 
plaintiff in the sum of $3,893.56, with interest from Decem- 

i 
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ber 13, 1929 on $3,639.68, and from February 19, 1930 on 
$253.88, and judgment thereupon was duly entered on the 
3rd day of May, 1933, whereupon defendant noted its ap¬ 
peal from the entry of said judgment to the Court of Ap¬ 
peals. 

The foregoing is the substance of all the testimony bear- 
ing upon the exceptions herein reserved on behalf of the 
defendant. 

39 After the noting of the several exceptions herein¬ 
before set forth, and the making of the same a part 
of the record, which is also made a part hereof, and because 
the matters and things hereinbefore recited are not matters 
of record, and in order that the defendant mav have its 
case reviewed on appeal by the proper court, the defend¬ 
ant, by its attorney, moves the Court to sign and seal this, 
its bill of exceptions, to have the same force and effect as 
if each and every one of said exceptions had been sepa¬ 
rately signed and sealed, which motion is, by the Court, 
granted: and thereupon the defendant tenders this, its bill 
of exceptions, in which is accurately set forth the said ex¬ 
ceptions and the substance of all the evidence, and re- 
rpiests the Court to sign and seal the same according to the 
Statute in such cases made and provided, and it is accord¬ 
ingly done, nunc pro tunc. 

Witness mav hand and seal this 16th dav of June, 1933. 

JESSE C. ADKINS, 

Approved: , Justice. 

ROGER O’DONNELL, 

THOMAS W. O'BRIEN, 

Attorneys for Plaintiff. 

WILLIAM W. BRIDE, 

Corporation Counsel , D. C.; 

ELWOOD H. SEAL, 

Asst. Corporation Counsel , D. C. f 
Attorneys for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6050. District of Columbia, a municipal corporation, 
appellant, vs. Noijth-Eastern Construction Company, a cor¬ 
poration. Court of Appeals, District of Columbia. Filed 
Aug. 16, 1933. Henry W. Hodges, clerk. 
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brief on behalf of appellant 

STATEMENT OF THE CASE 

This is an appeal from a judgment in favor of 
the plaintiff North-Eastern Construction Com¬ 
pany, a corporation, in the sum of three thousand 
eight hundred ninetv-three dollars and fifty-six 
cents ($3,893.56) with interest from December 13, 
1929, on Three thousand six hundred thirtylnine 
dollars and sixty-eight cents ($3,639.68) and inter¬ 
est from February 19th, 1930, on Two hundred 
fifty-three dollars and eighty-eight cents ($25^.88), 
found to be due the North-Eastern Construction 
Corporation by the Court (R. 20) ; a stipulation 
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having been entered into between counsel that the 
case be tried by the court without a jury (R. 10). 

The plaintiff below (appellee here, and herein¬ 
after referred to as such) was and is a body corpo¬ 
rate existing under the laws of the State of New 
York and was and is engaged in business as general 
contractor. 

The defendant below (appellant here, and here¬ 
inafter referred to as such) was and is a municipal 
corporation and on August 8th, 1928, advertised for 
proposals for the erection of a twenty-four room 
building to be known as the ‘ 4 John Quincy Adams 
School’ 7 in the District of Columbia, the proposals 
to be opened thereafter as per certain specifications 
then and there promulgated and issued for the use 
and guidance of all intending bidders. For the 
purpose of submitting a bid appellee secured a set 
of said specifications from the appellant, which 
said specifications contained Inter alia a paragraph 
covering the purchase of cement to be used in the 
work and which read as follows: 

25. Cement .—All cement to be used in the 

work, unless otherwise herein described, 

shall be Portland cement, furnished to the 

contractor bv the District of Columbia at its 
%> 

property yard (located at 14th and D 
Streets SW.). 

Cement will be furnished in sacks at the 
rate of $2.75 per barrel net. 

Sacks will be charged for at the rate of 11 6 
each, and for those returned to the District 
of Columbia in good condition and carefully 


bundled, refund will be made at the 
rate. 


same 


The Specifications also contained a paragraph con¬ 
cerning verbal statements, as follows: 

12. Verbal statements .—The contractor 
shall note that no verbal statement, of any 
person whomsoever, will be permitted in any 
manner or degree to modify or otherwise 
affect the terms of the contract. 

I 

Appended to the specifications were certain General 
Stipulations, among which appeared the following: 

19. Interpretation .—Any doubt as to the 

meaning of the drawings and specifications 

will be explained by the Engineer Corjunis- 

sioner, who shall have the right to correct 

anv errors or omissions in them when such 
* 

correction is necessary for the proper ful¬ 
fillment of their intention. Whenever the 
word “Commissioners” is used in these 
specifications it is understood to designate 
the Commissioners of the District of Colum¬ 
bia. Whenever the word “Engineer” is 

* 

used it is understood to designate the Engi¬ 
neer Commissioner of the District of Colum¬ 
bia, or, in his absence his duly appointed 
assistant, the Municipal Architect and in¬ 
spectors representing him, limited by) the 
special duties intrusted to them as elsewlhere 
defined herein. | 

The drawings and specifications ar^ in¬ 
tended to cooperate and agree; but in case 
discrepancies should be found to exist, ldrge- 
scale drawings will take precedence over 
small-scale drawings, figured dimensions 
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will take precedence over scale measure¬ 
ments, and wording of the specifications 
will take precedence over all. 

Whenever detail drawings or directions 

mav be desired to settle anv doubts in the 
«- • 

mind of the contractor as to the requirements 
of the drawings and specifications, he shall 
apply to the Municipal Architect in ample 
time, so that the same may be prepared or 
given without causing anv delav in the exe- 
cut ion of the work. 


Thereafter and before submitting its bid doubt 
arose in the mind of appellee as to the meaning of 
aforesaid paragraph 25: and on August 28th, 1928, 
the chief estimator of the plaintiff corporation 
called appellant on the telephone and talked with 
someone whom he understood to be Charles Gregg, 
an employee of the Municipal Architect's Office, 
and was informed that the paragraph meant that 
the cement would cost $2.75 per barrel in 4 sacks, 
less 11c for each sack returned in good condition. 
Thereafter the appellee computed its proposed bid 
on the basis of cement costing $2.31 per barrel. 
The next day. August 29th. 1928. the vice president 
of the appellee company called at the appellant’s 
office and again asked for construction of the afore¬ 
said paragraph 25. The vice president was re¬ 
ferred to one Frank H. Briganti, a specification 
writer, who had prepared part of the specifications 
involved but not paragraph 25. After advising the 
appellee’s representative that the cost of cement 
would be $3.19 per barrel in 4 sacks, less 11c for 


each sack returned in good condition, the specifi¬ 
cation writer telephoned to someone in the Munici- 
pal Architect’s Office and thereupon advised the 
appellee's representative that the proper construc¬ 
tion was $2.75 per barrel in 4 sacks, less lie for 
each sack returned in good condition. At thb time 
of this conversation the specification writer sug¬ 
gested that the representative of the appellee re¬ 
quest a confirmation of the interpretation in writ- 

1 

ing (R. 13). On the same day and without making 
a request for written confirmation a bid was sub¬ 
mitted by the appellee, who later was found to be 
the lowest bidder, and was thereupon awarded the 
contract for the construction of the aforesaid school 
building. 

On September 12, 1928, prior to the execution 
of the formal contract, the appellee wrote the ap¬ 
pellant and requested confirmation of the price of 
cement, and was informed the next day in reply 
thereto that the correct price to be charged foij said 
cement was $3.19 per barrel in four sacks, less 11^ 
for each sack returned in good condition (R k 13- 
14). The appellee protested to the appellant in 
writing and in conferences and requested the ap¬ 
pellant for permission to purchase cement ii| the 
open market; but before the appellee received a 
reply to its written protest it executed a formal 
contract (R. 15), and thereafter, although the 
appellee returned 33,088 sacks in good condition, 
the appellant deducted $3,639.68 for 33,088 s^cks 
returned and also deducted $253.88 for 2,308 sheks 
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not returned. Suit was thereafter brought for the 
sum of $3,893.56, and judgment was rendered in 
favor of the appellee accordingly (R. 20). 

ASSIGNMENT OF ERRORS 


The errors assigned are as follows: 

The Court erred— 

(1) In refusing to grant the defendant's motion 
for a directed verdict. 


(2) In holding as a matter of law that the cor¬ 
rect cost of cement to the contractor under the 
wording of paragraph 25 of the Specifications 
“cement” was $2.75 per barrel, less 44c per barrel 
for four sacks returned. 

(3) In not holding as a matter of law that the 
correct cost of cement to the contractor under the 
wording of paragraph 25 of the Specifications 
“cement” was $3.19 per barrel, less 44c per barrel 
for four sacks returned. 

(4) In entering a judgment in favor of the plain¬ 
tiff for the sum claimed. 


ARGUMENT 

I 

Extent of authority 

The appellee failed to show that either Charles 
Gregg or Frank H. Brigand were authorized to 
interpret specifications. The law is well settled. 
To charge a principal with the acts of its agents 
the extent of the agencv must be shown: 
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Not only does the burden of proof as to 
the fact of agency rest with one who seeks 
to charge another as principal with tljie acts 
of an alleged agent, but the burden also rests 
with him to prove the extent of the agency; 
in other words, the burden is upon him to 
show that the act or acts of the alleged] agent 
were within the scope of his authority. 
* * *. 2 C.J. par. 665, page 925. 

The pleadings filed by the appellant denied the 

authority of either Gregg or Briganti to interpret 

the provisions of the specifications (R. 8, 9), and 

the appellee failed to produce a scintilla of evidence 

that either one or both were acting within their 

authoritv. 

%/ 

* * * A party who seeks to charge a 

principal for the contract made by his agent 
must prove the agent's authority; and it is 
not for the principal to disprove it. The 
burden is on the plaintiff. * * *. Schulz 

v. Jordan, 141 U.S. 213,35 L. ed. 705. 

In Metropolitan Casualty Insurance Co. of New 
York, N.Y. v. Potomac Builders’ Supply Co., Inc., 
61 App.D.C., page 255, this court held that one deal¬ 
ing with an agent must ascertain the extent of the 
agent’s authority; that one must not rely upon the 
agent’s statement of authority or mere presumption 

of authoritv. In that case this court said: 

%/ 

(2) 4 ‘The person dealing with the agent 
should ascertain the extent of his authority 
from the principal, or from some other per¬ 
son who will have a motive to tell the truth 


s 


in the interests of the principal, and he can- 
.not rely upon the agent’s statement or as¬ 
sumption of authority or upon the mere 
presumption of authority.” 2 C.J. 563. 

The appellee having failed, therefore, to show the 
authority of either Gregg or Briganti, the Court 
erred in not granting the appellant’s motion for a 
directed verdict. 

II 


Legal interpretation of paragraph 25 of Specifications 


Paragraph 25 of Specifications reads as follow 


Cement. —All cement to be used in the 

work, unless otherwise herein described, 

shall be Portland Cement, furnished to the 

contractor bv the District of Columbia at 

%> 

its property yard (located at 14tli and D 
Street S\V.). 

Cement will be furnished in sacks at the 
rate of $2.75 per barrel net. 

Sacks will be charged for at the rate of 
eleven cents each, and for those returned 
to the District of Columbia in good condi¬ 
tion and carefully bundled refund will be 
made at the same rate. (Italics supplied.) 


The key to the interpretation depends upon the 
legal meaning of the word “net” as was used in the 
specifications which became a part of the formal 
written contract. 

In St. John v. Erie B.B. Co., 89 U.S. 136; 22 L.ed. 
743, the Supreme Court of the Luiited States said: 
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* * * The lexical definition of 4 1 net ’ ’ is 

44 clear of all charges and deductions.”— 
Webster. 4 4 That which remains after the 
deduction of all charges or outlay, as net 
profit.”—Worcester. The popular accepta¬ 
tion of the term is the same. * * *. 

And in Georgia B. <T Banking Co. v. Wright, 
Comptroller General, 132 Fed. Rep. 912, 914,jspeak- 
ing of the word “net” the Court had this to sav: 

* * * The use of the word 44 n|t” in¬ 
dicates that something is bein$ de¬ 
ducted. * 


* * 


From these definitions it is submitted that bv the 

%■ 

use of the word 44 net” the appellant contemplated 
selling cement at $2.75 per barrel, free of any and 
all deductions or charges of any character what¬ 
soever. The court itself was undecided and stated 
that it was as consistent to hold that paragraph 
25 meant $2.75 less 44c for four sacks returned as 
it was to hold the paragraph meant $3.19 lej*s 44d 
for four sacks returned (R. 32). The appellee 
failed to convince the Court; the Court said, “I 
do not think it is clear by any means” (R. 33), but 
notwithstanding this the Court decided in fa$or of 
the plaintiff below. It is respectfully urgetj that 
the plaintiff below failed even to convince the 
Court below of its right to recover and failed to 
carrv the burden which it must carry in order to 
jwevail in its position. 
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III 

Appellee signs contract without first obtaining written 

confirmation 

The Court found as a fact that Briganti, an em¬ 
ployee of appellant, suggested to the representa¬ 
tive of the appellee “that the said representatives 
of the plaintiff company request a confirmation of 
the interpretation in writing” (R. 13) ; notwith¬ 
standing this no request was made by the appellee, 
and the appellee submitted its bid and signed a 

formal written contract without definitely obtain- 

* 

ing a confirmation in writing from the proper 
legally constituted representative of the District of 
Columbia. How then can the appellant be held 
accountable for the appellee’s own folly? Before 
signing the formal written contract it was the duty 
of the appellee to ask for and obtain a ruling from 
the proper authorities in writing. Not having done 
this, lie acted at his own peril. 

IV 


Explanation of General Stipulation 

Paragraph 19 of the General Stipulation (R. 7) 

was notice to all bidders that anv doubt as to the 

* 

meaning would be explained by the Engineer Com¬ 
missioner, or in his absence the Municipal Archi¬ 
tect and inspectors representing him. Yet the 
Court held that the paragraph had no application 
to the question involved (R. 19). It is respectfully 
urged that a doubt having arisen concerning para- 
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graph 19 of the General Stipulation, notice was 
thus served as a warning to it that it must seek 
and obtain from the proper legally constituted 

authority a ruling on the question involved. 

I 

Conclusion 

It is respectfully submitted the judgment! of the 
trial court should be reversed. 

I 

Respectfully submitted 

William W. Bride, 
Corporation Counsel, p.C. 
Vernon E. West, 

Principal Assistant Corporation 

Counsel, p.C. 
Elwood H. Seal, 

Assistant Corporation Counsel, D.C.,\ 

Attorneys for Appellant . 

September 1933. 
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BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment in favor of the 
appellee entered upon a verdict in its favor which was 
returned by the trial Court, upon stipulation by and 
between counsel that the case be tried by the ecjmrt 
without a jury (R. 10). In this brief the appellant will 
be designated as the defendant and the appellee as! the 
plaintiff. I 
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The plaintiff, a corporation under the laws of tlie 
State of Xew York, was and is engaged in business as 
general building contractor. 

w v* 

On August 8, 1928, the defendant, a municipal 
corporation, advertised for pro]>osals for the erection 
of a certain building in the District of Columbia to be 
used for school purposes. The advertisement came 
to the attention of the plaintiff, which secured certain 
specifications for the erection of the said school build¬ 
ing, to be used in preparing itself to submit a bid for 
the work. 

Paragraph 25 of the said specifications referred to 
cement and read as follows: 


"27). Cement.—All cement to be used in the work 
unless otherwise herein described, shall be Port¬ 
land cement, furnished to the contractor by the 
District of Columbia at its property yard (located 
at 14tli and I) Sts. S. \\\). 

“Cement will be furnished in sacks at the rate 
of 5j '2.77) per barrel net. 

“Sacks will be charged for at the rate of 11c 
each and for those returned to the District of Co¬ 
lumbia in good condition and carefully bundled, 
refund will be made at the same rate." 


Doubt having arisen in the minds of officials of the 
plaintiff corporation as to the meaning of said para¬ 
graph 25, the chief estimator of the plaintiff, on or 
about August 28, 1928, called defendant on the telephone 
and talked with an employee of defendant in the Munici¬ 
pal Architect's Office, whom he understood to be one 
Charles Gregg, and was informed that said paragraph 
meant that the cement cost $2.75 per barrel in four 
sacks, from which sum there would be a rebate or re¬ 
fund to the contractor of 11 cents for each sack re- 
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turned in good condition. Plaintiff tliereupoij com¬ 
puted its proposed bid on the basis that if all four 


sacks in each barrel were returned to the defendant, 
in good condition, the cost of each barrel of clement 


purchased from the defendant would be $2.31. (lj 
On August 2P, 1P2S, the Vice-President of the 
tiff corporation called at the information burej 
tlie Municipal Architect's Office, stating that hi? 


11 .) 
plain- 
au of 
pur- 


]>ose was to obtain a construction of paragraph l25 of 


the said specifications, lie was referred to one f 


'rank 


II. Briganti, a specification writer in the office of the 
Municipal Architect, for such construction or interpre¬ 
tation. Briganti first advised said Vice-President that 
the cost of cement would be $2.75 per barrel, plus 44 
cents for the sacks, or $3.1 P per barrel, from which a 
refund would be allowed for each sack returned in good 
condition. (I\. 12.) Upon being advised by plaintiff’s 
representative that such an interpretation could not 
be correct, since Portland cement was on sale iji the 
open market for $2.70 per barrel, hichttl'nifj the crjst of 
the sacks, Briganti then telephoned to someone i|i the 
Municipal Architect's Office, after which he informed 
plaintiff's representative that the correct interpreta¬ 
tion of said paragraph 25 of the specifications was that 
cement would cost the contractor $2.75 per barrel in 
four sacks, less 11 cents for each sack returned in good 
condition, making the price $2.31 per barrel if all four 
sacks were so returned. (K. 13) This interpretation 
confirmed the original interpretation which was given 
to the chief estimator of tin* plaintiff corporation, on 
the basis of which plaintiff's bid had been competed, 
and thereafter, on the same day, the Vice-President 
submitted plaintiff's bid, which proved to be the ow- 
est bid submitted, and the contract for the construe- 
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lion of the school building was awarded to the plaintiff 
corporation. (R. 13.) 

On September 12, 1928, the plaintiff corporation re¬ 
quested the Municipal Architect of the District of Co¬ 
lumbia to confirm in writing the* interpretation and 
construction of paragraph 23 of the specifications that 
had been given by representatives of his office, but, 
under date of September 13, 1928, the said Municipal 
Architect replied to the* effect that the cement would 
be charged for at the rate of $2.73 per barrel, and that 
the sacks would be charged for at the rate of lie each, 
thereby bringing tin* price of the cement in sacks to 
$3.19 per barrel, with 11c refund for each sack returned 
in acceptable condition. (Roe. 13 and 14.) 

On September 13, 192s, the plaintiff protested in 
writing to the Municipal Architect tlio reversal of the 
previous interpretations given by representatives of 
Ills office*, and requested permission to purchase cement 
in the open market at the prevailing rate of $2.70 per 
barrel, sacks included, f. o. b. cars "Washington, with 
sacks rebat able at 40c. (Rec. 13.) 

The formal contract was signed by the parties 
on September 19, 1928, following certain conferences 
which were held by and between the Vice-President of 
the plaintiff corporation, the Municipal Architect, and 
the Engineer Commissioner of the District of Colum¬ 
bia, relative to the proper interpretation and construc¬ 
tion of said paragraph 23 of the specifications. (R. 27.) 

On September 21, 1928. the officials of the defendant 
corporation were advised by the Municipal Architect’s 
Office that the Engineer Commissioner of the District 
of Columbia, before rendering anv definite decision in 
the matter of permitting the plaintiff to purchase 
cement in the open market, would require the submis- 
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sion of the books and estimate sheets of the maintiff 
corporation for the purpose of establishing tlicf prices 
upon which plaintiff's bid was based. (R. 16.) 

The plaintiff complied with the foregoing request 
and thereafter verbal permission was given and sub¬ 
sequently confirmed by the Municipal Architect's Office 
permitting the plaintiff to purchase one carlbad of 
cement in the open market, pending a definite decision 
on the matter of so purchasing all the cement required 
for the job. (R. 16.) 

On October 10, 10*28, the Municipal Architect denied 
the right of the plaintiff to purchase further cement 
in the open market and advised that the cement would 
be issued by the District of Columbia ‘hit the lfate of 
$2.7b per barrel net.” (R. 16, 17.) Under date of 
October 12, 1028, the plaintiff advised the defendant 
that it would comply with the instructions of the de¬ 
fendant in the matter of securing the cement, but 
that such action was not to be construed as a waiver on 
the part of the plaintiff of any rights or claims in 
the promises. (R. 17.) 

Pursuant to the request of the Engineer Commis¬ 
sioner further adjustment of the matter was held in 
abeyance until the completion of the project, when the 
plaintiff renewed its claim for the amount alleged to be 
due it on account of the sacks returned in the condition 
required by said paragraph 2b of the specifications, 
which claim was formally denied by the Commis¬ 
sioners of the District of Columbia on February 17, 
1930. (R. 17, 18.) ! 

The plaintiff had returned to the defendant .^3,088 
sacks in good condition for which the sum of $3,$39.68 
was claimed together with a further sum of $2(53.88, 
covering sacks not returned, for which plaintiff claimed 
a double charge had been made. 
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Suit was thereafter brought for the total sum of 
$3,893.56, and as previously stated, was heard by the 
Court without tile intervention of a jury upon stipula¬ 
tion of counsel, and the Court made certain findings of 
fact and conclusions of law, which are set forth in the 

, CL 



record (R. 11 to 19, inc.), and rendered judgment 
the defendant from which this appeal was noted by the 
said defendant. (R. 20.) 


QUESTION PRESENTED. 

This case presents a question as to the proper con¬ 
struction of the following paragraph: 

“2b. Cement.—All cement to be used in tin* work 
unless otherwise herein described, shall be Port¬ 
land cement, furnished to the contractor bv the 
District of Columbia at its property yard (loca¬ 
ted at 14th and 1) Sts., S. W.). 

“Cement will be furnished in sacks at the rate 
of $2.7b per barrel net. 

“Sacks will be charged for at the rate of lie 
each and for those returned to the District of Co¬ 
lumbia in good condition and carefullv bundled, 
refund will be made at the same rate.” 


ARGUMENT. 


1. The use of the word “net” in paragraph 25 of the 
specifications gave rise to an ambiguity and re¬ 
quired judicial interpretation. 


The particular paragraph of the specifications, which 
is involved in this coni rovers v, reads as follows: 


“2b: Cement.—All cement to be used in the 
work unless otherwise herein described, shall be 
Portland cement, furnished to the contractor by 
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the District of Columbia at its property yard (lo¬ 
cated at 14th and D Sts., S. AY.). 

“Cement will be furnished in sacks at the rate 
of $2.75 per barrel net. 

“Sacks will be charged for at the rate of lie 
each and for those returned to the District of Co¬ 
lumbia in good condition and carefully lpundled, 
refund will be made at the same rate.” 

The controversy between the parties relates to 
whether the charge for the sacks, of which there are 
four to a barrel, is embraced in the charge cj>f $2.75 
per barrel net. 

It is contended on behalf of the defendant that the 
word “net” is the key to the interpretation of said 
paragraph, and that the price of $2.75 is exclusive of 
all deductions or credits which mav be allowed on ac- 
count of the return of sacks in good condition. | 

It will 1)0 noted that the record fails to show what 
charges or deductions were to be made in arriving at 
the “net” price, and consequently the use of the word 
“net” resulted in the particular specification being 
ambiguous. 

In the case of Sandbrook vs. Morrison, 209 ^fo. Ap¬ 
peals, 609, which was a case involving a dispute as to 
the meaning of the term “$4,000 net”, in a contract 
for the purchase of real estate, the court stated: 

I 

“In a great many cases the word ‘net’ ajs used 
in contracts has been declared to be of definite 
meaning and contracts wherein the word wa|s used 
were declared not ambiguous; in other cases the 
word ‘net’ has been held to make the contract am¬ 
biguous. However, whether the use of the! word 
‘net’ causes ambiguity depends entirely upon the 
connection in which it is used in the contract. If 
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the contract or surroundings show definitely what 
the charges and deductions should be in order to 
arrive at the net sum, then it would appear there 
is no ambiguity. However, where the charges and 
deductions are not certain the use of the word 
‘net' clearly gives rise to ambiguity in the con- 
tract. From a readme: of this contract no one can 
tell what charges and deductions were to be made 
in arriving 1 at the net price of $4,000, when all 
the circumstances surrounding the execution of 
the contract are known, that is, when it is dis¬ 
closed that there was a mortgage on the property. 
We think the court was clearly right in allowing 
testimony to be introduced tending to show what 
was meant by the parties when they used the 
phrase ‘$4,000* lief.” 

In the instant case there is nothing mentioned in 
the* paragraph under consideration that would serve 
to establish itlie price* of $2.7b net, and the court was 
warranted in undertaking to construe and interpret the 
said paragraph. 

Canons of construction are resorted to where am¬ 
biguity exists. Xo-Leak-O Piston King (Co. v. (’hand- 
le*r, 53 App. I). (Ills. Tin* meaning of the word “net” 
contained in the* contract is a matter of interpretation 
for the court, such matters being commonly referre*d 
to as “questions of law". First National Rank of 
Litchfield v.| Pipe and Contractors Supply Co., 273 
Fed. 107). 


2. The question is not what may have been intended by 
the use of the word “net,” but what is the mean¬ 
ing of the word as used. 


It 


25 s 


will be noted that the second sentence in paragraph 
pccificallv states that “cement will be furnished 
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in sacks” at the rate of $2.75 per barrel net. T^lie use 
of such language clearly means that botli cement aurf 
sacks were to be furnished for the price stated. 

Thus the second sentence standing alone refei 


■8 onlv 
% 

to the furnishing of sacks and their contents (eminent) 
at the price stated. 

The third sentence in said paragraph advises t ie con¬ 
tractor that the sacks are valued at 11c each aijd tha- 

an allowance of a like sum will be made for each sack 

1 

returned in good condition and carefully bundlet). 

Thus the third sentence standing alone referk only 
to the return of the sacks and the refund on the same. 

The plaintiff, not as an afterthought, but as the in¬ 
terpretation put upon said paragraph 25 when the con¬ 
tract was executed, claimed that the cement waslio be 
furnished by the defendant in sacks at the prjee of 
$2.75 per barrel of four sacks each; that the said price 
of $2.75 included a charge of 44c for the sacks and 
$2.21 for tlie cement, and that a refund of 11c each 
would be made for sacks returned to the defendant in 
good condition and carefully bundled. 

In view thereof the word “net” does not rel; te to 
any deduction mentioned in said paragraph. 

In the case of Calderon v. Atlas Steamship Co), 170 
U. S. 272 (42 L. Ed. 1033), the court stated that “A 
party to a contract is responsible for ambiguity ijn his 
own expressions, and has no right to induce another to 
contract with him on the supposition that his words 
mean one thing while he hopes the court will adopt a 
construction by which they would mean another filing 
more to his advantage”. 

In the case of Utley v. Donaldson, 94 IT. S. 29 (24 L. 
Ed. 54), the court cited with approval from the case 
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of Hoffman v. Insurance Co., 32 X. V. 405, the state¬ 
ment of the latter court that “Everv intendment is to 
he made against the construction of a contract under 
which it would operate as a snare”. 

3. The prevailing price of similar cement in the open 
market was a true guide to the court in construing 
the meaning of the language used in the specifica¬ 
tions. 

The contract between the plaintiff and the defen¬ 
dant, of which paragraph 25 of the specifications was a 
part, provided for the construction of a school build¬ 
ing in the District of Columbia, and incident therein 
the defendant undertook to furnish to the plaintiff the 

cement to be used in the work, whereas under ordinary 

• 

circumstances the plaintiff, as the contractor, would 
be charged with the duty of procuring the cement in 
the open market. 

The instant case was tried with a jury waived, and 
the findings of fact bv the court have the force and 
effect of a jury's verdict, and are conclusive upon a 
court reviewing the decision, if based on any support¬ 
ing evidence. First National Bank of Litchfield v. 
Pipe and Contractors Supply Co., 273 Fed. 105. The 
court found, and its finding was supported by evidence 
introduced by the plaintiff, that at the time of the exe¬ 
cution of the contract the market price of cement in 
the District of Columbia of the grade required in the 
specifications was $2.70 per barrel, delivered in sacks, 
four sacks to the barrel and a refund for each sack 
returned in good condition of 10c, making the cost of 
a barrel of cement bought in the open market $2.30, 
and that from this amount a cash discount was obtain¬ 
able. (R. 12.) 
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The court further found that in figuring the bid in 
the light of the specifications as understood by the 
plaintiff corporation, the cost of each barrel of! cement 
purchased from the District of Columbia would be 
$2.75 less 44c for four sacks returned, or ihe sum of 
$2.31 (R. 12), which was only lc per barrel ini excess 
of the market price. | 

When a contract is in writing the language used 
should be interpreted in the light of the circumstances 
surrounding the parties at the time the contract was 
made. Sand Filtration Corporation v. Cowarc^in, 213 
U. S. 360 (58 L. Ed. S33). j 

In the case of Merriam v. U. S., 107 U. S. 437 (27 
L. Ed. 531-533), the court stated that “It is a funda¬ 
mental rule that in the construction of contracts the 
courts may look, not only to the language employed, 
but to the subject matter and the surrounding circum¬ 
stances, and may avail themselves of the same light 
which the parties possessed when the contract was 
made.” I 

This court said in the case of Karrick v. McKajchern, 
55 App. D. C. 77, “The intention of the parties 'deter¬ 
mined from all the circumstances attending the frans- 
action controls”. 

In the case of I. S. v. Gibbons, 109 U. S. 200 (2^ L. 
Ed. 900), the court stated that “Where the language 
of a contract is susceptible of two meanings, the mean¬ 
ing of the parties may be explained by the circum¬ 
stances attending the transaction.” I 


i 
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4. The wording of the specification, in case of doubt, 
should be construed most strongly against the de¬ 
fendant as the author thereof. 


The specifications were prepared in the Specification 
Division of the Municipal Architect's office of the Dis¬ 
trict of Columbia, and the language employed is the 
language of the defendant and it is a rule of construe- 
tion that doubtful language used in a contract should 
he construed strongly against the party using it. 

This court in the case of Xicolopole v. Love, Mb App. 
I). C. M4M, odd, stated that “Where a contract will ad¬ 
mit of two constructions, either of which is reasonable, 
the one most favorable to the grantee must be adopted 
on the principle that a man's grant shall be* construed 
more strongly against himself’'. In the case of Jaselli 
v. Simmons, Mb W. L. R. (518, involving a case in which 
the plaintiff prepared a contract, the court stated that 
“A contract drafted by one of the parlies to it will be 
construed most strictly against such party". 

In view of the state of the law the court in constru¬ 
ing the provisions of paragraph 2f) of the specifications 
was required to give a reasonable construction more 
favorable to the plaintiff than to the defendant, since 
the latter was responsible for the doubtful language 
used in said paragraph. 


5. The court in construing the language used by the de¬ 
fendant in paragraph 25 of the specifications, laid 
no stress on the interpretation given by the sub¬ 
ordinates in the Municipal Architect’s Office. 


Counsel for the defendant devote considerable space 
in their brief in discussing the extent of tlie authority 
of two employees of the Municipal Architect's Office 
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to interpret the specifications. This point has no ap¬ 
plication, for the reason that the lower court specifi¬ 
cally held that the construction or interpretation!placed 
upon paragraph 2o of the specifications by tjie em¬ 
ployees of the defendant, was not controlling'. (|R. 33.) 
The court further held that the proper construction of 
the contract was a matter of law for the court. (K. 33.) 


6. It was not the duty of the plaintiff to seek a)id ob¬ 
tain a ruling' from the defendant as to the mean¬ 
ing of the language used in the specifications. 

The defendant's counsel in their brief furtherJargue 
that it was the duty of the plaintiff to secure from the 
defendant confirmation in writing as to the interpreta¬ 
tion to be placed upon paragraph 2f) of the specifica¬ 
tions. Counsel, however, have overlooked the fact that 
the many conferences between the parties, both before 
and after the signing of the contract and which are 
fully disclosed in the record clearly established that 
there never was a meeting of the minds of the parties 
to the contract. 


7. Paragraph 19 of the General Stipulation, as a mat¬ 
ter of law, had no application to the questiqn in¬ 
volved. 

i 

In conclusion, defendant’s counsel attempts to argue 
that paragraph 19 of the General Stipulation (^. 7) 
was notice to the plaintiff that any doubt as t(j> the 
meaning of the specifications would be explained by 
the Knginecr Commissioner, or in his absence tliej Mu¬ 
nicipal Architect and inspectors representing hi ml. It 
will be noted that the provisions of said paragraph 19 
do not by their terms make such explanation final and 
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binding- upon the parties, and the lower court held, as 
a matter of law, that said paragraph had no applica¬ 
tion to the question involved. (R. 19.) 

The case of Helvetia Milk Condensing Company v. 
U. S., 56 Fed. 2nd, 676, is directly in point. At page 
681 it is reported that the court said: 

“When the parties to a contract submit the decision 
of a particular matter to the judgment of an officer or 
agency, such decision will not be reviewed by the courts 
except under certain circumstances, U. S. v. Gleason, 
ITo U. S. 5S8, (44 L. Ed. 2S4) but where, as here, the 
contract provides that the designated official or agency 
shall determine a matter in a particular manner, such 
determination is not binding and conclusive unless the 
contract specifically so provides." 


CONCLUSION. 

It is respectfully submitted that the trial was with¬ 
out error, that the contentions made by the defendant 
are clearlv without merit, and that the judgment of 
the lower court should be affirmed. 


Respectfully submitted, 

Roger 0’Donnell, 
Thomas AY. O'Brien, 

Lam belt O'Donnell, 

Att(trneys for Appellee. 


November 1, 1933. 




